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Chapter 121, Laws of New York, 1942, requires voting 
trustees of the stock of a foreign corporation (other than a 
moneyed or railroad corporation) having a business office 
in New York, who have designated a New York bank or 
trust company as transfer agent of the voting trust certifi- 
cates, to maintain certain records relative to the voting 
trust certificate holders either in the office of the corporation 
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recover penalties for failure to qualify in Texas was held 
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With 
dyna- 


mite! 


Changing as it does the evidence of owner- 
ship and right to dividends, transfer of stock is 
loaded with dynamite . . . bristling with tech- 
nicalities and liabilities. 

No wonder the officers and 
directors of so many corporations are insisting, 
these days, that the responsibility for making 
transfers and keeping the stock-ledger be taken 
from their shoulders. The services of a trained, 


experienced transfer agent are a great comfort— 
and not costly. 


Why not let us show you how we 
can serve your company? 
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The Corporation Journal is published by The Corporation Trust 
Company, monthly, except in July, August, and September. Its pur- 
pose is to provide, in systematic and convenient form, brief digests of 
Significant current decisions of the courts, and the more important 
regulations, rulings or opinions of official bodies, which have a bearing 
on the organization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid and with- 
out charge, to lawyers, accountants, corporation officials, and others 
interested in corporation matters, upon written request to any of the 
company’s offices (see next page). 

When it is desired to preserve The Journal in a permanent file, a 
special and very convenient form of binder will be furnished at 


cost ($1.50). 


Contents for May 


Allocation of Income—Unitary Businesses 


Digests of Court Decisions, etc. 


Domestic Corporations 

Foreign Corporations 

Taxation . 

Appealed to The Supreme Court 


Regulations and Rulings . . 


Some Important Matters for May and June 













province of Canada, we: 









1—obtain for lawyers, from 
official sources, any official 
information the lawyer needs 
for incorporating or qualify- 
inga client inany jurisdiction: 





2—under the lawyer's direc- 
tion, attend to all clerical 
details of incorporation or 
qualification as each different 
jurisdiction may require—fl- 
ing, recording, advertising, 
holding incorporators’ meet- 










ing, etc.; 
















3—under the lawyer's direc- 
tion, furnish the statutory 
office or agent required for 
either domestic or foreign 
corporation in any jurisdic- 
tion: 






























4—keep attorneys informed 
of all state taxes to be paid 
and reports to be filed Cra 
client corporation in the 
state of incorporation and any 
states in which it may qualify 
as a foreign corporation. 
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Having offices or representa- 
tives in every state and territory 
of the United States and in the 
District of Columbia and inevery 























Having completely equipped 
transfer departments at the New 
York, Jersey City and Wilming- 
ton offices we are able to serve 
at whichever office is preferred: 


1—as Transfer or Co-Transfer 
at, or Registrar, for the se- 
curities of corporations ; 


2~as Custodian of Securities, Es- 
crow Depositary or Depositary 
for Reorganization Committees, 
or Liquidating Agent for corpo- 
rations being dissolved. 











The associated companies’ loose-leaf service division 


COMMERCE) CLEARING, HOUSE, INO, 


NEW YORK CHICAGO WASHINGTON 
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—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes,, both 
Federal and State. 
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Federal Taxes + State and Local Taxes + Social 
Security + Liquor Control - Banking + Public 
Utilities + Securities + Insurance + Trade Regu- 
lation - Carriers + Aviation + Food, Drugs and 
Cosmetics + Bankruptcy - Warlaw ~- Chattel 
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and Estates + AccountancyLaw ~- Congressional 
and Legislative Reporting + U. S. Supreme Court 
Reporting + Canadian Taxes - Inheritance Taxes 
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Allocation of Income—Unitary Businesses 


Whether or not a foreign corpo- 
ration may be taxable for income 
tax purposes upon a statutory allo- 
cation of its income, as distin- 
guished from a separate accounting 
of income received from the tax- 
ing state, appears to depend pri- 
marily upon whether the activities 
it carries on in the taxing state and 
other states are so related as to be 
parts of an integral whole—in 
other words, whether the business 
being taxed is a unitary business. 
The activities of most foreign cor- 
porations appear to bring them 
within such a description so as to 
make the statutory formulae for 
allocation applicable to them.* 

Occasionally, however, the tax- 
ing authority, the taxpayer and the 
courts may differ as to whether 
the business of a particular com- 
pany is unitary in character or 
not.2, A controversy on this sub- 
ject was recently carried to tHe 
Supreme Court of the United 
States in the case of Butler Brothers 
v. McColgan, Franchise Tax Com- 
missioner There, a general mer- 
chandising corporation had one of 
its seven independently operated 
wholesale warehouses in California. 
The company’s reporting on a 
separate accounting basis showed 
a loss for the year under consid- 


eration, although the operations of 
all its warehouses produced a con- 
siderable profit. The Commis- 
sioner’s view—that the company’s 
business was unitary in character 
and that the statutory formula, 
rather than separate accounting, 
should be applied, which resulted 
in allocating a considerable profit 
to California—was upheld in the 
trial court and the California Su- 
preme Court,‘ but not in the inter- 
mediate appeal court, the District 
Court of Appeals, Third District. 

The Supreme Court of the 
United States, affirming the Cali- 
fornia Supreme Court, concluded 
that California could properly treat 
the corporation’s business as a 
unitary one, as there was unity of 
ownership and management, and 
it observed that the operation of 
a central buying division alone 
demonstrated that functionally the 
various branches were closely 
integrated. It approved the ap- 
plication of the statutory appor- 
tionment formula, regarding the 
factors of property, pay roll and 
sales there provided as appropriate 
to reflect the relative contribution 
of the activities in the various 
states to the production of the 
total unitary income. 


*In almost all instances where a net income tax is to be applied to a foreign 


corporation doing business within and without the taxing state, the authorities 
have provided, in their preparation of forms, for the revealing of the entire net 
income and an apportionment to the state of its taxable portion of such income 
according to factors outlined by statute. 

* Cases in which references were made to the unitary character of the tax- 
payer’s business are Hans Rees’ Sons, Inc. v. State of North Carolina ex rel. Maxwell, 
51 S. Ct. 385, 283 U. S. 123; Bass, Ratcliff & Gretton v. State Tax Commission, 266 
U. S. 271; Commonwealth of Pennsylvania v. Frank G. Shattuck Co., Court of Com- 
mon Pleas, Dauphin County, December 15, 1941, Pennsylvania Corporation Tax 
Service, J 14-115. 

* Docket No. 283. 

*111 P. 2d 334. Appeal filed in the Supreme Court of the United States, 


July 19, 1941. Probable jurisdiction was noted October 13, 1941. The cause was 
argued Februar 


12, 1942, and affirmed on March 12, 1942. 
*102 P. 2d 


76, (The Corporation Journal, December, 1940, page 280). 
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Domestic Corporations 


Delaware. 


Suit to restrain use of descriptive word forming part of complain- 
ants’ registered trade mark, dismissed. Complainant Delaware cor- 
poration, The Coca-Cola Company, sought to restrain defendant 
Delaware company, Nehi Corporation, from using the names Royal 
Crown Cola, RC Cola or any other colorable imitation of complain- 
ants’ registered trade mark “Coca-Cola,” and from using the word 
“Cola” in a name under which defendant’s product was being sold, 
and prayed for an accounting for damages claimed to have been sus- 
tained for illegal profits realized by the defendant. The Court of 
Chancery, New Castle County, after an exhaustive study of the bev- 
erages manufactured and sold by the parties, the derivation of the 
names used in connection with them and a consideration of decisions 
involving the use of the name “Cola,” entered a decree dismissing the 
bill of complaint. It regarded the evidence as justifying the con- 
clusion that this word had a descriptive significance and that it “has 
now become the generic term for a well-known type of soft drinks 
which have a characteristic taste and color somewhat resembling 
Coca-Cola, and of which that company is but one of many manu- 
facturers.” The Coca-Cola Company v. Nehi Corporation, Court of 
Chancery, New Castle County, March 20, 1942. Commerce Clearin 
House Court Decisions Requisition No. 278610. Hugh M. Morris, o 
Wilmington, E. S. Rogers, of New York, F. Marion Smith, of Atlanta, 
Georgia, Hilary W. Gans, of Baltimore, Maryland, James H. Rogers, 
of Chicago, and Joseph M. Collins, of Atlanta, Georgia, for com- 
plainant. Robert H. Richards and Caleb S. Layton, of Richards, 
Layton & Finger, of Wilmington, Theodore Kiend! and Ellis W. 
Leavenworth, of New York City, C. L. Parker, of Washington, D. C., 
and Willis Battle, of Atlanta, Georgia, for defendant. Clarence A. 
Southerland, of Wilmington, Arthur T. Vanderbilt, of Newark, New 
Jersey, Herman Shulman, of Hays, Podell & Shulman, of New York 
City, representing the Pepsi-Cola Company, Milton Handler and 
Benjamin Algase, of counsel, filed a brief as amicus curiae. 


Proclaimed corporation held a proper party defendant to fore- 
closure proceedings relating to mortgage given by it on real property 
it had owned and conveyed to others prior to proclamation. Prior to 
its proclamation in 1924 for non-payment of franchise taxes, a Dela- 
ware corporation had owned certain property in Wilmington, on 
which it had given a mortgage. The company conveyed this prop- 
erty to others before it was proclaimed. In 1933, the then holder of 
the mortgage, the defendant here, commenced foreclosure proceed- 
ings, in which it made the Delaware company a party defendant. 
The defendant obtained a sheriff’s deed by purchasing the property 
at the foreclosure. The plaintiff subsequently agreed to purchase the 
property and brought this action to recover a deposit made, objecting 
to defendant’s title as not being the “marketable” title agreed upon. 
The question presented was the validity of the title of defendant, 
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obtained as it was, by a sale on a judgment rendered against the 
Delaware corporation after the proclamation of its charter, the sheriff 
not having been able to effect personal service upon the corporation, 
although two attempts, corresponding in Delaware to the equivalent 
of personal service, were made. The Superior Court of Delaware, 
New Castle, observed that “the proclamation of forfeiture for non- 
payment of taxes does no more than forfeit the corporate right to do 
business, but does not extinguish the corporation as a legal entity.” 
The court found for the defendant, ruling that the corporation was a 
proper party defendant in the foreclosure proceedings and that there 
was no such legal imperfection of the title as would cancel the con- 
tract of sale. Wax v. Riverview Cemetery Co., 24 A. 2d 431. Joseph 
H. Flanzer of Wilmington, for plaintiff. Thomas Herlihy, Jr., of 
Wilmington, for defendant. 


Indiana. 

Stockholder sustained in voting his stock in person at annual meet- 
ing, although he had previously appointed a proxy who attempted, 
without success, to vote the stock also at the meeting. Four persons, 
whose combined stock holdings constituted a majority of the capital 
stock of a corporation, entered into an agreement appointing Arthur 
C. Stone their irrevocable proxy and attorney to vote all of their stock 
in the company. Subsequently, Stone presented himself at the annual 
stockholders’ meeting and offered to vote the stock as proxy. One 
of the four stockholders, however, was also present in person and 
was permitted by the chairman of the stockholders’ meeting to vote 
his stock in person, notwithstanding the proxy held by Stone, and, 
as a result, certain directors, other than those voted by Stone, were 
elected. This action in quo warranto was instituted, seeking a deter- 
mination as to who were the legal directors of the corporation, there 
being a prayer for judgment that the persons for whom Stone attempted 
to vote were the duly elected directors of the corporation. This 
prayer was denied by the Supreme Court of Indiana. The court 
noted that the appellants, the plaintiffs below, conceded that, not- 
withstanding a provision that it shall be irrevocable, a proxy is 
revocable unless it is “coupled with an interest.” Finding no such 
interest attributable to Stone, the court affirmed a judgment for the 
defendants. State ex rel. Breger et al. v. Rusche et al., 39 N. E. 2d 433. 
Arthur C. Stone and F. Wendell Lensing of Evansville, for appel- 
lants. La Follette & McCray and F. Bayard Culley, Jr., of Evansville, 
for appellees. Commerce Clearing House Court Decisions Requisi- 
tion No. 275769. 


Maryland. 


Trustee under first mortgage, holding pledged stock of mortgagor, 
ruled entitled to stock dividend and also to cash dividends on original 
stock and stock dividend. Ina recent decision rendered by the United 
States Circuit Court of Appeals, Fourth Circuit, a corporation, own- 
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ing 4450 shares in another company, had pledged these shares with 
a trust company as trustee under a first mortgage, executed to secure 
a bond issue. Subsequently, a 50% stock dividend was declared on 
this stock and certificates for 2225 shares were delivered to the stock- 
holder company as the stock dividend. The trustee claimed the 
stock dividend by virtue of the rights vested in it by the pledge of 
the original shares of stock under the first mortgage. On this point, 
the court ruled in favor of the trustee. The court noted that the stock 
pledged represented a one-sixth interest in the company whose stock was 
pledged and observed that it was hardly to be supposed that the 
parties could have intended that the proportionate interest of the first 
mortgage trustee in the property represented by the pledged stock 
should be reduced. The court regarded, as well settled, the rule that 
the word “dividends” in contracts relating to the sale or transfer of 
stock is not ordinarily to be construed as embracing stock dividends, 
which, it observed, are not true dividends at all but a mere certified 
expression of an undivided surplus and its capitalization, being in the 
last analysis a mere incident or process of corporate bookkeeping. 
Turning next to a controversy as to whether the stockholder, repre- 
sented in this action by receivers, was entitled to cash dividends on 
the pledged stock and the stock representing the stock dividend, the 
court also ruled in favor of the first mortgage trustee. It pointed out 
that “it is well settled in Maryland, as elsewhere, that, in the absence 
of express provision to the contrary, the pledgee of stock is entitled 
to the dividends declared thereon. The question here, then, is whether 
the reservation of dividends applies to cash dividends paid after the 
appointment of receivers.” The court found in the mortgage language 
which cut off the stockholder’s reserved right to dividends upon the 
appointment of the receivers. It ruled that a dividend declared on 
the stock prior to the appointment, but not paid until after this event, 
also went to the trustee, under the terms of the mortgage. The court 
answered in the negative the following additional questions: (1) “Were 
the receivers vested with a lien upon either the stock dividend or 
cash dividends by the order appointing receivers or the orders authoriz- 
ing issuance of receiver’s certificates?” and (2) “Have the rights of 
the first mortgage trustee with respect either to the stock or the cash 
dividends been lost by waiver or estoppel?” Powell et al. v. Maryland 
Trust Company, 125 F. 2d 260. Commerce Clearing House Court 
Decisions Requisition No. 273575. W. R. C. Cocke of Norfolk, Va., 
(Harold J. Gallagher of New York City, and Geo. V. Credle, Jr., of 
Norfolk, Va., on brief) for Receivers of Seaboard Air Line rte 
Company. Irwin L. Tappen of New York City, (Baird, White 
Lanning; Humes, Buck, Smith & Stowell and Albridge C. Smith of 
New York City, and George M. Lanning of Norfolk, Va., on the 
brief) for the New York Trust Company and Mortimer N. Buckner, 
as Trustees, appellants and cross-appellees. William A. Graham and 
Carlyle Barton of Baltimore, Md., (Theodore Garnet of Norfolk, Va., 
and Edward Duffy of Baltimore, Md., on the brief) for appellee and 
cross-appellant. (Appeal filed in the Supreme Court of the United 
States, March 6, 1942; Docket No. 1021.) 
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Mississippi. 


Statute prohibiting giving or taking of note in consideration of 
issuance of corporate stock held applicable to a bank, and ruled to 
apply to additional issue of stock after a corporation becomes a going 
concern. Plaintiff bank sued defendant on a note which the jury in 
the lower court found was given to plaintiff in payment of a balance 
due on shares of its corporate stock, purchased by the defendant at 
a time when the plaintiff had increased its capital stock. Section 
4148, Code of 1930, provided that “a note, obligation, or security of 
any kind given or transferred by any subscriber for stock in any cor- 
poration shall not be considered, taken, or held as payment of any 
part of the capital stock of the company.” The plaintiff contended 
that this section did not apply to a note issued to a bank in payment 
for shares of its corporate stock, to a note that is given for stock 
issued after the corporation has become a going concern or to a note 
for corporate stock secured by adequate collateral. The Supreme 
Court of Mississippi overruled these contentions. It saw no reason 
to exclude banks from the operation of this statute, which was applicable 
to corporations generally. “Nothing contained in Section 4148, or 
any other statute that has come under our observation,” said the 
court, “indicates that the legislature. intended to restrict its applica- 
tion to stock issued by a corporation before it became a going concern 
—that it should not apply to additional stock authorized and issued 


after it became a going concern. Nor does anything in the section 
permit us to hold that it does not apply where the note given for the 
stock is secured by collateral other than the stock itself.” A judg- 
ment for the defendant was therefore affirmed. Merchants Bank & 
Trust Co. v. Walker, 6 So. 2d 107. Henley, Jones & Woodliff of 
Jackson, for appellant. Morse, Bacon & Shands of Jackson, for appellee. 


New York. 


Lease of automobile salesroom held terminated, where it could 
not be carried out because of governmental orders or decrees. A 
summary proceeding was instituted by a landlord against a tenant 
for non-payment of rent for the months of December, 1941, January 
and February, 1942, predicated upon a lease dated in 1937 for a term 
expiring July 31, 1943, the premises to be used “only for a showroom 
for automobiles and automobile accessories.” The Municipal Court 
of the City of New York, Borough of Queens, Second District, ruled 
in favor of the tenant, upon a defense interposed by the latter to the 
effect that on or about January 1, 1942, the ce of Production 
Management, under authority granted by Congress, had ordered the 
prohibition of the sale of passenger automobiles and had later issued 
an order prohibiting the manufacture of passenger automobiles. 
“The rule may be stated thus,” said the court, “that if a statute 
is adopted after the making of the lease and it deprives the ten- 
ant of the beneficial use of the property—that is, prevents him 
from using it for the primary and principal purpose for which it was 
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rendered—the lease is terminated, although other incidental uses 
might still be made of it. (Kaiser v. Zeigler, 115 Misc., page 286.) 
To say that the lease continued for some other use of the premises 
would be to make a new contract. Since the original lease cannot be 
carried out because of governmental orders or decrees, the Court 
should adjudge that it is terminated. This Court therefore concludes 
that the tenant (a) was prevented by action of the Federal Govern- 
ment from occupying the premises for the purposes for which it 
leased them; (b) the contract became impossible of performance b 
operation of law; (c) the tenant is entitled to a dismissal of the peti- 
tion herein and the return of the security deposit of $500.—with 
interest.” Colonial Operating Corp. v. Hannon Sales & Service, Inc., 
Municipal Court of the City of New York, Borough of Queens, 
Second District, March 20, 1942. Commerce Clearing House Court 
Decisions Requisition No. 279146. Richard J. Barry of Forest Hills, 
Queens, for the tenant. Sidney C. Norris of New York City, for 
the landlord. 


Foreign Corporations 


Arkansas. 


Judgment by default, obtained against unlicensed foreign corpora- 
tion in Minnesota when it was not doing business there, disallowed 
as a claim against the company in a receivership proceeding in 
Arkansas. Appellant was one of two receivers appointed by an 
Arkansas court for an Arizona corporation. Subsequent to his appoint- 
ment, appellant filed suit in a Minnesota court against the company 
to recover for services rendered to it and obtained a judgment by 
default. This judgment was filed in the Arkansas proceeding as a 
claim against the estate of the corporation in receivership. Certain 
stockholders protested the allowance of the claim on various grounds 
and the lower court disallowed it, whereupon appellant appealed to 
the Supreme Court of Arkansas. That court reviewed evidence as 
to the doing of business by the company in Minnesota in order to 
determine whether jurisdiction had been properly acquired over the 
company there to permit the obtaining of a valid judgment. The 
evidence showed that while the president of the company, upon 
whom service of process had been had, was a resident of Minnesota, 
the corporation had never been licensed to do business there and that 
its only activities in that state were limited to the carrying on of 
correspondence by the president with stockholders. The court con- 
cluded from the evidence that the company was not doing business 
in Minnesota when the judgment was rendered and, on this ground 
alone, it affirmed the action of the lower court in disallowing the 
claim. Kinsey v. American Ore Corporation et al., 158 S. W. 2d 32. 
Robt. L. Netherly of St. Paul, Minn., M. R. Keith of Minneapolis, 
Minn., J. J. Caleb of Batesville, Ark., and L. P. Biggs of Little Rock, 
for appellant. G. H. Smith and V. J. Hermel of Minneapolis, Minn., 
and S. M. Casey of Batesville, Ark., for appellee. Commerce Clearing 
House Court Decisions Requisition No. 274316. 
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Iowa. 


Unlicensed foreign corporation permitted to sue in Iowa on con- 
ditional sales contract accepted in Missouri. Plaintiff foreign cor- 
poration sold to defendant, a resident of Iowa, a machine under a 
conditional sales contract, the terms of which specifically provided 
that “Nothing but shipment or delivery of the property or acceptance 
in writing by a duly authorized officer of Burch Mfg. Co. at Kansas 
City, Mo., shall constitute an acceptance of this contract by vendor.” 
Payments approximating one-half the purchase price of the machine 
were made and suit was brought to recover the balance and fore- 
close plaintiff’s lien upon the machine. As a defense, defendant con- 
tended that as plaintiff was a foreign corporation which had no 
permit to do business in the state as provided by Chapter 386 of the 
Code of 1935, 1939, it had no right to prosecute this action on what 
plaintiff asserted was an Iowa contract. The Supreme Court of Iowa 
noted that under Section 8427 of that Code a foreign corporation 
doing business in the state cannot maintain an action upon a contract 
made by it in the state, unless, prior thereto, it shall have procured 
a permit to do business in the state. Continuing, the court observed: 
“The provisions of the statute extends only to any contract made in 
this state, so that the question at issue in this division of the defense 
is only as to whether or not the contract upon which the action is 
based is an Iowa contract.” Emphasizing that the contract itself 
provided it was to be accepted out of the state and that, in addition, 
it bore a notation to the effect that it had been accepted at Kansas 
City, Mo., the court sustained the lower court in finding that it was 
a Missouri contract, and being such a contract plaintiff was entitled 
to bring suit upon it in Iowa. Burch Mfg. Co., Inc. v. McKee,2 N. W. 
2d 98. O. M. Slaymaker, R. E. Kilmar and D. D. Slaymaker of 
Osceola, for appellant. Elton A. Johnston of Creston, for appellee. 

Citizen, not a stockholder, ruled entitled to prosecute action in name 
of state against foreign public utility corporation seeking appoint- 
ment of receiver. In a recent Iowa case, a citizen, not a stockholder, 
initiated a suit in the name of the state, at his own expense, against a 
Delaware utility corporation, alleging the improper issuance of stock 
and seeking various forms of relief, among which one was the appoint- 
ment of a receiver under Section 8438 of Chapter 387, of the 1935 
Code of Iowa. The trial court, the District Court, Jasper County, 
had ruled that the suit could not be maintained, and, without specify- 
ing on which of eighteen grounds of a motion to dismiss it based its 
ruling upon, sustained the motion to dismiss generally. Upon appeal, 
the Supreme Court of Iowa, in an extended opinion, reversed the 
judgment and remanded the cause to the District Court, regarding 
the plaintiff as entitled to a trial on the merits. State ex rel. Weede v. 
Iowa Southern Utilities Co. of Delaware et al., 231 Iowa 784, 2 N. W. 
2d 372. Havner, Flick & Powers and Margaret I. Cunningham of 
Des Moines and V. H. Morgan of Newton, for appellant. Bradshaw, 
Fowler, Proctor & Fairgrave of Des Moines, Valentine & Valentine 
of Centerville, and Cross & Hamill of Newton, for appellee Company. 
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New York. 


Stockholder’s derivative suit dismissed as to defendants not resi- 
dents of federal court district in which suit was brought, where plain- 
tiff and her corporation were also not such residents. Plaintiff, a 
resident of Massachusetts, and a stockholder of a Maine corporation, 
one of the defendants, instituted this derivative action in the United 
States District Court, Southern District, New York. Certain other 
corporate defendants, organized in Arizona, Florida, West Virginia 
and Minnesota, and three individual defendants, residents of New 
Jersey, appeared specially and moved to dismiss the action on the 
ground that suit was brought in the wrong district. The court quoted 
Sec. 51 of the Judicial Code, 28 U. S. C. A. Sec. 112, providing that 
in suits by corporate stockholders, “where the jurisdiction is founded 
only on the fact that the action is between citizens of different states, 
suit shall be brought only in the district of the residence of either 
the plaintiff or the defendant; except that suit by a stockholder on 
behalf of a corporation may be brought in any district in which suit 
against the defendant or defendants in said stockholders’ action, 
other than said corporation, might have been brought by such cor- 
poration.” The court noted that the plaintiff did not reside in the 
district, nor did any of the defendants mentioned, and observed that 
plaintiff’s corporation was incorporated in another state and was not, 
therefore, a resident of the district of the court. In applying the law, 
the court granted the motion to dismiss as to the defendants men- 
tioned, and it denied a similar motion of individual defendants, who 
were residents of New York, by refusing to dismiss the suit as to 
them. Goldstein v. Groesbeck et al.,42 F. Supp. 419. William Rosenfeld 
of New York City, for plaintiff. Simpson, Thacher & Bartlett (Louis 
Connick and Walter E. Beer, Jr., of counsel), of New York City, 
appearing specially for defendants, C. E. Groesbeck and others. Reid 
& Priest of New York City, appearing specially for defendants Florida 
Power & Light Co. and others. Reid & Priest of New York City and 
McCune, Caldwell, Downing & Noble of Kansas City, Mo., (Russell 
C. Gay, Ralph M. McDermid and Sherwood E. Silliman of New York 
City, of counsel), appearing specially for defendant Kansas Gas & 
Electric Co. 


Texas. 


Suit, against Tennessee company to recover penalties for failure to 
ualify in Texas, held not subject to dismissal because company was 
disso lved in Tennessee after the suit was begun. This was a suit 
instituted by the State of Texas to recover penalties from a Tennessee 
corporation for the transaction of intrastate business in Texas with- 
out having secured the permit required by law. A jury found that 
the corporation had been engaged in intrastate business in Texas 
for a period of approximately 40 months and it assessed penalties 
amounting to $10,000. Judgment was rendered by the trial court in 
conformity with the verdict and a receiver was appointed to take 
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charge of the records and property belonging to the company in 
Texas, and an appeal was taken from this judgment. Before the 
trial,_the company presented to the trial court proof that the cor- 
poration had been dissolved after the filing of the suit and that a 
trustee had been appointed to take charge of its properties and moved 
to dismiss the suit, which the court refused. After this, the corpora- 
tion had sought to have the suit continued until that trustee had been 
made a party. This was also denied. In reviewing these rulings by 
the trial court, the Texas Court of Civil Appeals sustained the lower 
court, although its judgment was reversed and the cause remanded 
for a new trial upon other grounds. “While it is true,” observed the 
Court of Civil Appeals, “that, under the common law, the death of a 
person or the dissolution of a corporation abated all pending actions 
against them, remedial statutes providing for the continuance of the 
existence of a corporation either for a limited time or until its affairs 
can be wound up and providing that such dissolved corporation can 
sue and be sued in actions arising prior to its dissolution have been 
enacted in both the States of Texas and Tennessee.” After quoting 
the pertinent Tennessee statutes, the court concluded: “It follows 
that if appellant, after such dissolution, was still a legal entity for 
purposes of pending suits by or against it under the Tennessee law, 
it was still a legal entity in Texas, where that cause was pending at 
the time of such dissolution.” Miller Management Company, Inc. v. 
The State of Texas, 159 S. W. 2d 218. Commerce Clearing House 
Court Decisions Requisition No. 275734. Houghton Brownlee of 
Austin, Martin, Moore & Brewster and Harris Brewster of Ft. Worth, 
for appellant. Gerald C. Mann, Attorney General of Texas, and Geo. 
W. Barcus, Frederick B. Isely, Walter R. Koch and Ocie Speer, Asst. 
Attys. General, of Austin, for appellee. 


Taxation 
District of Columbia. 


Subsidiary, controlled by parent company from without the Dis- 
trict, operating store there, held not taxable, for intangible tax pur- 
poses, on debit balance due from parent company represented by 
bookkeeping entry. A recent opinion of the Board of Tax Appeals 
of the District involved a petition for a refund of the District’s tax 
on intangibles imposed for fiscal years ending June 30, 1938, and June 
30, 1939, (since repealed), upon a Delaware company operating a 
retail store in the District. The affairs of the company were directed 
by its parent company from that company’s principal office in Missouri, 
where the principal officers of both companies were. The subsidiary 
had been taxed upon a credit balance in its favor due from the parent 
company. The Board concluded that a “commercial domicile” had 
not been acquired by the company in the District for tax purposes 
under the circumstances, observing that it could not be said that the 
company’s office was in the District. The Board also indicated that 
the company could not be taxed on the theory that the debit balance 
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had acquired a “business situs” in the District, since it could not be 
said that the debit balance was on the tax days involved used in con- 
nection with or made a part of the business transacted by the tax- 
payer in the District, as it was a mere bookkeeping notation or entry, 
the funds involved having long since been dissipated. A refund 
was, therefore, allowed. Consolidated Retail Stores, Inc. v. District 
2 — District of Columbia Board of Tax Appeals, January 
, 1942. 


* The full text of this opinion is printed in The Corporation Tax Service, 
District of Columbia, page 2680. 


Mississippi. 


Property, the title to which had vested in a Commission which was 
an arm of the Federal Government, held to be exempt from county 
ad valorem taxes. The lower court had ruled against the State Tax 
Collector by indicating that certain county property tax assessments, 
levied against the defendant corporation on vessels being built under 
contracts with the United States Maritime Commission, an arm of 
the Federal Government, under what is commonly known as cost- 
plus contracts, should be set aside. The contract provided that title 
to all material, equipment, supplies, etc., assembled at the contractor’s 
plant or elsewhere for the purpose of being used for the construction 
of the vessel, as well as title to the vessel itself, on account of which 
payments were made, should immediately vest in the Commission, 
and that the contractor was to pay all Federal, State, County and 
City or other taxes lawfully assessed against the vessel, materials, 
supplies or equipment to be used under the contract prior to delivery 
thereof to the Commission. The question being whether the State 
has power to tax property belonging to the Federal Government, the 
Supreme Court of Mississippi affirmed the lower court in setting 
assessments against the hulls and parts assembled to go into the con- 
struction of vessels under the contract. It regarded this property as 
property of the Federal Government because it had been delivered 
to the Commission, and, as there was a statutory exemption of all 
property belonging to the United States from ad valorem taxation, 
it was held that it had been properly exempted. Craig, State Tax Col- 
lector, v. Ingalls Shipbuilding Corporation,* 5 So.2d 676. J. F. Galloway 
of Gulfport, for appellant. Ford & Ford of Pascagoula, and D. W. 
Strickland of Birmingham, Alabama, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Mississippi, page 2337. 


Texas. 


Apportionment of chain store tax between subsidiaries, in the pro- 
portion that the number of stores of each subsidiary bears to the total 
number of stores in the chain in Texas, upheld. The Texas chain 
store tax law, Ch. 400, L. 1935, First Called Session, contained a pro- 
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vision, in Sec. 6, making the law applicable to every corporation, 
“either domestic or foreign, which is controlled or held with others 
by majority stock ownership or ultimately controlled or directed by 
one management or association of ultimate management.” No pro- 
vision was, however, made in the law for an apportionment of the 
tax among separate owners of stores where such ultimate control 
existed. Plaintiff, a Texas company, owned and operated 167 retail 
grocery stores in Texas and a Nebraska corporation operated 10 
wholesale grocery stores there, 97% of the stock of each corporation 
being owned by a Maryland company not active in Texas. The 
Comptroller originally assessed plaintiff on the basis of 177 stores. 
Subsequently, the Attorney General of Texas rendered an opinion 
holding that the total tax due under the act should be apportioned 
among subsidiaries in the proportion that the number of their respec- 
tive stores bears to the total number of stores in the chain. A refund 
was made to plaintiff on this basis. Plaintiff challenged the method 
of assessment on an allocation basis and in the lower court was denied 
a recovery of any part of the tax, which had not been refunded, which 
it had paid above the amount due specifically under the act on 167 
stores. The Texas Court of Civil Appeals, Austin, upheld the Comp- 
troller, regarding the method of allocation adopted as suggested by 
the Attorney General, as not only warranted, but as the only method 
which could fairly and reasonably be applied. Safeway Stores, Inc. 
of Texas v. Sheppard et al.,* 158 S. W. 2d 319; application for writ of 
error refused by Texas Supreme Court, March 11, 1942. Commerce 
Clearing House Court Decisions Requisition No. 273458. Russell V. 
Rogers, Jr., and Clark & Rice of Dallas, for the appellant. Gerald 
C. Mann, Attorney General, Glenn R. Lewis, Billy Goldberg and 
Cecil C. Rotsch, Assistant Attorneys General, of Austin, for the appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Texas, page 5475. 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 

Cauirornia. Docket No. 283. Butler Brothers v. McColgan, Fran- 
chise Tax Commissioner, 111 P. 2d 334. (The Corporation Journal, 
November, 1941, page 38.) California Bank and Corporation Fran- 
chise Tax Act—allocation of income. Appeal filed, July 19, 1941. 
Probable jurisdiction noted, October 13, 1941. Argued, February 12, 
1942. J igment affirmed, March 2, 1942. (See page 173.) 

FeperaL. Docket No. 894. Helvering, Commissioner of Internal 
Revenue v. Sprouse, 122 F. 2d 973. (The Corporation Journal, April, 
1942, page 158.) Federal income tax—stock dividend paid in non- 
voting common stock of corporation. Appeal filed, January 21, 1942. 
Certiorari denied, March 2, 1942. Petition for rehearing denied, March 
30, 1942. 

Marytanp. Docket No. 1021. Powell et al. v. Maryland Trust Com- 
pany, 125 F. 2d 260. (The Corporation Journal, May, 1942, page 175.) 
Receivership of railway company—stock pledged under mortgage— 
trustee’s right to receive cash and stock dividends. Appeal filed, March 
6, 1942. 

Oxranoma. Docket No. 1056. Chestnut Securities Co. v. Oklahoma 
Tax Commission, 125 F.2d 571. (The Corporation Journal, April, 1942, 
page 160.) Application of Oklahoma Income Tax Law to foreign corpo- 
ration—place of transacting “principal business.” Appeal filed, March 
19, 1942. Certiorari denied, April 13, 1942. 


* Data compiled from CCH U. S. Supreme Court Service, 1941-1942. 


Regulations and Rulings 


Grorcia—The Department of Revenue has indicated that for 
Georgia income tax purposes, the federal retailers’ and the federal 
manufacturers’ excise taxes and the federal floor stock tax are not 
deductible by the consumer but are deductible by the retailer, the 
manufacturer and the dealer, respectively, since these remit the tax 
tothe government. (Georgia CT (Corporation Tax) Service, J 14-531.) 

Iowa—The Iowa Attorney General has ruled that social security 
payments deducted from pay checks may be deducted, for Iowa personal 
income tax purposes, by employees. (Iowa, CT, J 1032Ac.4.) 

Kentucxy—A resident of Kentucky, working in Indiana is liable 
for the income tax in Kentucky as well as in Indiana, as the latter state 
has not enacted any reciprocal credit provision. (Kentucky CT, 
{ 14-508.) 

MisstsstppI—A foreign corporation, domiciled in Texas and 
domesticated in Mississippi, which sells or assigns oil, gas or mineral 
leases covering Mississippi lands, must include its profits therefrom 
in its income tax return, even though the sales or assignments were 
made in Texas. (Mississippi Corporation Tax (CT) Service, J 1575.) 
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New Mexico—The Attorney General of New Mexico has rendered 
an opinion to the effect that the sales tax is not payable by the state 
or any of its political subdivisions, including cities, and that those 
responsible for the payment of the sales tax such sales from their gross 
proceeds on which the tax is payable. (Opinion to State Comptroller, 
New Mexico CT, § 45-201.) 

New Yorx—The Department of Taxation and Finance has ruled 
that if stock is acquired by a corporation to be retained as treasury 
stock, the transfer to the corporation is subject to a stock transfer tax. 
If the stock is acquired for the purpose of retirement and, either before 
or within a reasonable time after its acquisition, a certificate of reduc- 
tion of capital stock is filed with a proper state officer, no stock transfer 
tax accrues with respect to the transaction. (New York CT, { 200-561.) 

The retreading or recapping of tires belonging to others is deemed 
to be a service upon the receipts from which the New York City sales 
tax is not imposed. Persons performing such services are deemed 
ultimate consumers and are not required to pay the tax on materials 
and supplies used in performing services. (Ruling of Special Deputy 
Comptroller, New York CT, { 220-190.) 

North Daxota—A foreign corporation having its merchandise 
on display in North Dakota from which orders are taken and trans- 
mitted to the corporation in Indiana, is doing business in North Dakota 
so as to be subject to the Use Tax Law. (North Dakota CT, { 7996q.) 

OKLtaHoMA—The Oklahoma Tax Commission has issued a ruling 
indicating that consumers may for the income tax purposes, deduct 
(1) the Oklahoma sales tax; (2) the Oklahoma gasoline tax, except 
when the tax is added to and made a part of the business expense of 
the consumer, when it cannot be deducted separately. The ruling also 
states that consumers may not deduct (1) the Federal Retailers’ Excise 
Tax, since the incidence of this tax falls upon the seller who must report 
and pay the tax under all circumstances; (2) the Federal gasoline tax, 
since the incidence of this tax applies to the producer or importer. 
(Oklahoma CT, { 16-002.) 

Orecon—The Attorney General has advised the State Tax Com- 
mission that cigarette taxes in excess of the net amount collected 
directly or indirectly from consumers, and registration fees collected 
under the Cigarette Tax Act, may be refunded. (Oregon CT, { 7926.) 

Soutn Daxota—The Director of Taxation has indicated, in Special 
Rule No. 76, that where both the “use fuel tax” imposed by Chapter 362, 
Laws of 1941, and either the retail sales or use tax have been paid on 
fuel used for purposes other than the operation of motor vehicles, the 
taxpayer may obtain a refund of the retail sales tax or use tax paid to 
the retailer from whom he purchased the fuel, provided satisfactory 
proof of such payment is made. (South Dakota CT, { 64-400.) 

West Vircinta—The State Tax Commissioner has issued a ruling 
stating that inasmuch as the Bureau of Internal Revenue has ruled that 
the Federal retailers’ excise tax becomes a part of the cost of an article, 
that tax may not be deducted by the consumer from his gross income 
when reporting for the purpose of the West Virginia personal income 
tax. (West Virginia CT, { 14-589.) 
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Some Important Matters for 
May and June 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed calendar 
of the more important requirements covered by the State Report and Tax Bulletins 
of The Corporation Trust Company. Attorneys interested in being furnished 
with timely and complete information regarding all state requirements in any 
one or more states, including information regarding forms, practices and rulings 
may obtain details from any office of The Corporation Trust Company or C T 
Corporation System. 

Arizona—Report to Corporation Commission and Registration Fee 
due during June-—Domestic and Foreign Corporations. 

ArKansas—Income Tax Return and Payment due on or before May 15. 
—Domestic and Foreign Corporations. 

Returns of Information at the source due on or before 
May 15.—Domestic and Foreign Corporations. 

DeLawarE—Annual Franchise Tax due between April 1 and July 1.— 
Domestic Corporations. 

DoMINION oF CanaDA—Annual Summary due on or before June 1.— 
Dominion Companies. 

FLoripa—Annual Report and Fee due on or before July 1—Domestic 
and Foreign Corporations. 

ILttnois—Annual Franchise Tax due on or before July 1, but may be 
paid up to July 31 without penalty—Domestic and Foreign 
Corporations. 

Iowa—Report of Transfers of Stock due on or before July 1.—Domestic 
Corporations. 

Kentucxy—Statement of Existence due on or before July 1.—Foreign 
Corporations. 

Annual Verification Report as to Process Agent due on or 
before July 1—Domestic and Foreign Corporations. 

Louistana—Income Tax Return due on or before May 15.—Domestic 
and Foreign Corporations. 

Returns of Information at the source due on or before 
May 15.—Domestic and Foreign Corporations. 

Marne—Annual Franchise Tax Return due on or before June 1.— 
Domestic Corporations. 

Micuican—Report of Unclaimed Moneys, Securities, Credits, etc., due 
on or before June 30.—Domestic and Foreign Corporations. 

Missourr—Annual Franchise Tax due on or before May 15.—Domestic 
and Foreign Corporations. 

Income Tax due on or before June 1.—Domestic and Foreign 
Corporations. 

Montana—Annual Statement due within two months from April 1.— 
Foreign Corporations. 

Annual License Tax based on net income due on or before 
June 15.—Domestic and Foreign Corporations. 

NesRaSKA—Annual Report and Franchise (Occupation) Tax due on or 

before July 1—Domestic Corporations. 
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Nevapa—Annual List of Officers and Designations and Acceptance of 
Resident Agent due on or before July 1—Domestic and Foreign 
Corporations. 

New Jersey—Franchise Tax Return and Tax due on or before May 15. 
—Domestic Corporations. 

New Mexico—Franchise Tax due on or before May 1.—Domestic and 
Foreign Corporations. 

New York—Annual Franchise (Income) Tax Return (Form 3 IT-Article 
9-A, Tax Law) and payment of one-half of tax due on or before 
May 15.—Domestic and Foreign Business Corporations. 

Orecon—Annual Report due during June—Domestic and Foreign 
Corporations. 

Ruove IsLanp—Corporate Excess Tax normally due on or before July 1 
(extended to September 1 in 1942)—Domestic and Foreign 
Corporations. 

TENNESSEE—Annual Privilege (Franchise) Tax Return and Payment, 
Annual Report and Tax and Excise Tax Report and Tax due on 
or before July 1.—Domestic and Foreign Corporations. 

Report of Dividends paid to residents due on or before July 1. 
—Domestic and Foreign Corporations. 

Unitep States—Second installment of Income Tax due June 15.— 
Domestic Corporations and Foreign Corporations having an 
office.or place of business in the United States. 

Vircinta—Income Tax due June 1.—Domestic and Foreign Corporations. 

WasHINGTON—License Fee due on or before July 1—Domestic and 
Foreign Corporations. 

West Vircin1a—License Tax Statement due on or before July 1.— 
Domestic Corporations. 

Annual License Tax due on or before July 1—Domestic and 
Foreign Corporations. 

Fee to State Auditor as Attorney in Fact due on or before 
July 1—Foreign Corporations and those Domestic Corporations 
whose principal place of business or chief works are located in 
other states. 

Wyominc—Annual Statement and License Tax due on or before July 1. 
—Domestic and Foreign Corporations. 
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The Corporation Trust Company’s 


Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental pamphlets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York, N. Y. 


Contracts You Can’t Enforce. Some interesting case-histories which 


show the advisability of a contractor getting his lawyer's advice 
before undertaking construction work outside his home state, even if for the 
federal government. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 


statutory requirements, procedure and costs of incorporation—all reflecting the 
amendments adopted in 1941, 


Amendments to Delaware Corporation Law, 1941. Contains complete 


text of the amendments adopted at the 1941 session of the legislature, 
giving for each one a brief explanation of its purpose and effect. 


Spot Stocks—and Interstate Commerce. Treats, in a general and 


informal way, of the relation between the carrying of goods in 
warehouses in outside states and the statutory obligations which that activity, in 
some states, places on the corporation owning the goods. 


What Constitutes Doing Business. (Revised to March 15, 1939.) A 


184-page book containing brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index make them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the cempany subject to service of process in the state. 


When a Corporation Leaves Home. A simple explanation of the 


reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials, 


We've Always Got Along This Way. This is a 24-page pamphlet 


giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddenly found themselves penalized in unusual 
and often embarrassing ways: such as one company that had to pay its employe- 
representative’s alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 


title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 


ployes as statutory representatives are sometimes left defenseless in personal 
damage and other suits. 


A Corporation’s Achilles Heel. Containing the complete text of the 


opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D, Baker Co.—three 
decisions of great significance to attorneys of corporations qualified in one or 
more states. 





ust Published . 
“ ..a very wise book. Dealing with a confused and controversial sub- 


ject, full of live issues, it expounds those issues lucidly and at every stage 
sets forth judiciously the considerations pro and con.”—JoHN H. WIGMORE. 


PATENTS AND 
ANTITRUST LAW 


By LAURENCE I. WOOD 


Member of the Chicago Bar 
First Award Linthicum Foundation Competition, 1941 


With a Foreword by John H. Wigmore 


Unusually timely and helpful is this sound and penetrating 
analysis of the interrelation of patents and antimonopoly laws. 


Throughout, the aim of the author is to cut through the seeming 
conflict between patent monopoly, public welfare, and antitrust laws 
to show the real place of the patent in American life and business. 


Accurate and authoritative for the professional man, clean-cut and 
understandable for the business man, detailed and informative for both, 
Patents and Antitrust Law is a book which anyone can read with 


interest, study with profit. No one’s library is too small to include it, 
too large not to need it. 


Partial List of Significant Topics Discussed 


—The Patent Privilege as a Monopoly— 
The Antitrust Laws—Patents and Resale 
Price Maintenance—Restrictions on the 
Purchaser—Control of Use of Leased Ma- 
chines—Licensing of Patented Inventions 
—Patent Licenses and Tying Clauses—Pat- 
ent Pools—Legality of Patent Pools as 


Applied to Various Industries—Recent In- 
dictments—The Law Today—The TNEC 
Looks at Patents—Compulsory Licensing 
and Working of Patents—Abolition of Pat- 
ent License Restrictions—Patent Law Re- 
form—Patents and Antitrust: The Future 


232 pages, 654 x 95% inches, fabrikoid, $3.50 


Commerce Clearing House, Inc. 
214 N. Michigan Ave., Chicago 


Send us a copy of PATENTS AND ANTITRUST LAW, by Laurence I. 
Wood, 232 pages, 6% x 9% inches, fabrikoid bound, price $3.50. Returnable in 


15 days for full credit if we wish. 
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86L/204436 





THE CORE ORATION TRUST COMPANY 


120 BROADWAY, NEW YORK, N. Y. 


Postmaster—If undeliverable For Any Reason, notify 
sender, stezing reason (and new address, if known, 


if addresste has moved) on postage for 
which is guaranteed. 


KKK Ke KKK KKK KKK KK KKK KKK 


All too many of us say, ‘‘War Bonds? 
Oh I’ve bought some already’ - and 
think we’ve done our share ... Suppose 
our Navy said, ‘‘Submarines? Oh we’ve 
sunk some already’’—and thought they 
had done their share? 


Obviously our duty is to keep buying. 
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